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Submission from Dr Ben Christman 

Part 2 Environment: Chapter 2 - Environmental governance 

My response focusses on the composition and independence of Environmental Standards 
Scotland (ESS). 

I use the UN’s Paris Principles to assess the design of ESS. The Paris Principles are used 
for assessing the credibility of national human rights institutions, such as the Scottish 
Human Rights Commission. They provide standards for assessing ESS’ credibility, 
independence and effectiveness. 

The ESS will not be an explicitly human rights-focussed institution. However, the Scottish 
Ministers will be the subject of ESS’ enforcement functions, and this clear conflict of interest 
should preclude them from having any significant influence over its staffing and funding. 
This tension between ESS and the executive branch of government will be familiar to 
national human rights institutions, and is the reason why, in my view, the use of the Paris 
Principles in guiding the institutional design of the ESS will be important to its success. 

The Paris Principles 

The Paris Principles make the following requirements for national human rights institutions: 

 Its composition shall be established in accordance with a procedure which affords all 
necessary guarantees to ensure a pluralist representation from civil society (B1). 

 It shall have adequate funding to enable it to be independent of the Government and 
not subject to financial control (B2). 

 A stable mandate is required for members to ensure real independence. The 
appointment of members shall be effected by an official act with a specific duration of 
the mandate (B3). 

Analysis of the Bill 

Schedule 1, paragraph 1 states that “Environmental Standards Scotland is not subject to 
the direction or control of any member of the Scottish Government”. However, this is heavily 
qualified by the following paragraph which clarifies that this is, “subject to any contrary 
provision”.1 

Three of ESS’ features suggest that it will in fact be subject to the Scottish Government’s 
control: 

 The chair and between 4 to 6 other members of ESS are to be appointed by the 
Scottish Ministers.2 This is subject to parliamentary approval. 

 There is no fixed term for members of ESS. They are appointed for a period “as the 
Scottish Ministers determine”, up to a four-year maximum.3 The Scottish Ministers 

                                            
1
 Schedule 1, paragraph 2. 

2
 Schedule 1, paragraph 2. 
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can terminate membership early if they consider that a member is “unsuitable to 
continue as a member” (albeit subject to parliamentary approval).4  

 The remuneration and expenses of ESS’ members is subject to the Scottish 
Ministers’ approval.5 

There are no guarantees of pluralism, adequate funding or the specific duration of 
mandates. The Scottish Ministers’ ability to choose its membership, set their term of office 
and exercise the purse strings would give them significant control over ESS. 

There is significant potential for conflicts of interest between the Scottish Ministers and the 
ESS. The Scottish Ministers having such substantial control of ESS threatens its efficacy as 
an independent watchdog. 

Recommendations 

I recommend that the Paris Principles are used to guide the institutional design of ESS. 

With the Principles in mind, I recommend that the Bill is amended as follows: 

 The Scottish Parliament should be solely responsible for the appointment of ESS’ 
members. 

 ESS’ members should be appointed on fixed terms, which are capable of renewal at 
the end of their term. Four-year terms seem reasonable. 

 The Scottish Parliament should set ESS’ budget. Specific provision should be added 
to the Bill to specify that its budget must be adequate to allow it to fully carry out its 
functions. 

These recommendations have precedent in the UK. The chair and four other members of 
the Scottish Human Rights Commission are appointed by the Scottish Parliament.6 The UK 
Equality and Human Rights Commission’s Commissioners are appointed on fixed terms of 
between 2-5 years in duration.7 The Scottish Human Rights Commission’s budget is 
determined by the Scottish Parliamentary Corporate Body.8 
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 Schedule 1, paragraph 2(3). 
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 Schedule 1, paragraph 5. 

5
 Schedule 1, paragraph 4. 

6
 Scottish Human Rights Commission (Scotland) Act 2006, Schedule 1, paragraph 1. 

7
 Equality Act 2006, Schedule 1, paragraph 3(2). 

8
 Scottish Human Rights Commission (Scotland) Act 2006, Schedule 1, paragraph 14. 


